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PERSONNEL AND ADMINISTRATIVE REFORMS (RULES) DEPARTMENT
G. O. () No. 20/2004/P&ARD. Duted, Thiravananthapuram, 10h December, 2004,

Read:—1. G O. (P) No. 39/91/P & ARD Daied 22998
| 2. Judgement dated -27-5-2002 of the TFigh Court -of Kerala in
OP. No, 289562000. . - - -

ORDIR

*In the Government Order read as Tst papcr above Government had issued
. guidelines’ for"rcliuqu_is!:menrt of promotions ' by Goverment employees: in.

pursuance of the Statutory Rule 38 of the Kerala State “and S'ubof_dj.r;afc
‘Service Rules, which is extracted below:— R A i .

- “"“Rule 38." Relinquishment of rights by members.—Any  person .may,
writing,". relinquish any right or privilege fo. which he may be, entitled under
these rules or the Special Rules, if, in the opinion of the Appointing | Authority,
such relinquishment is not opposed to public interest; and nothing _contained in -
these -rules or the Special Rules shall be deemed to requiré the recognition of
any right or privilege to the extent to which it has been so’ relinquished: =~
[Explanation-—The relinquishment of the right for promotion under this rule

e { *-shall entail loss of. seniority and a relinquishment of the right
" for promotion -shall. not be. permissible ‘unless such
¢ relinquishment. entails loss of seniority]” : ‘

3 )

2 .In State of Kerala V. Suscela George feported in 2000 (3) KLT 295 the
~High Court-of Kerala held that. ““When there is an offer - for a provisional ’
_promotion” and the Government Servant declines to accept the post, it is

difficult to lay down.that he will forfeit his rights for all time to i:n:-_me ..... if, what ¢

could be relinquished by an employee is only a right or previlege, the corollary .

is that it may not be possible to give away what he does not have in tangible .

terms as a right or privilege.” - ol S5l B s % "



81

"3 In- quscph V. State of Kerala [1987 {2) KIT 579] a D1w5mn Bench of

: the Court held that “the loss of seniority contzmplated is not in the feeder
category, but in the prnmuted category. As -a result of re]mquls‘mmnt the
juniors who wére promoted can retain their seniority in the promoted ' post.

, Even‘if the senior who relmqmshﬁd promotion is subsequently given
promotion, he cannot get seniority over those juniors who were promoted carhar 1
This is the effect of the Explanation added to Rule 38 K: 8, & S.8.R. E,van

~ before the 1n£mductmn of the. Explanaunn the effact of reimqulshmem was
loss of scmonty in the promotion post with reference to thﬂse juniors promoted
earlier . A Provisional promotee will not get scmorlty in ‘the promoted
cadre. This is evident from Rule 31-(c), (d) and () of K.8. & 8.8.R: So the

' explanauon io Riile 3’8 dca!.mg w:th loss of semonty is apphcab}e Dﬂl}’ 10 regular '
pro'nnhons 1 : :

v
v

4 In f.he judgeme:nt in OP 289564’2600 (Dr K. A. Kumar V State of Kcrala) :
the High Coun of Kerala has- held. that :*“normally a. relinquishment is made of -
someﬂ:ung wluch is offered to him or which'is in the process of being offcred )

‘torhim. In the casé at hand, what has been offered‘is a only.a provasmnal :
. promotion: and .,....he has rclmqmshﬂd it permanently. Even: assuming tHat as
. contcnded by the cc—ntesnng respondents, the relmqutshmant is permanant, it
can- only be in relation to the provisional promotion which has been granted to
hiin..:... The acceptanca of a. relmqu’lqhmcnt by the appointing: aushonty is"
B concemﬁd only with the fact whether the relmqmshment will affect public interst :
ormot ... If the pctmonm' has.nght o rehnqmsh his pIOInDth, he must have
‘the .right to withdraw" it also. The finding of the -authority that his
r:lmquzshmcnt is mot-against public interest will not stand in the way of
exercing his right to withdraw the x:ehnqulshmant ‘Any other’ mtemeﬂanon of
Rule 38 wxll be. vmlatwe m" the. fundameﬁtal rights of a senior employee
guaranteed under Article 14 to 16 of thc Constltutmn of India and his legal
nhgtsunderRuIe?Sand 31 of the K. 8. &8.8. R, asﬂlehamem!ldanyhlm_
the rights of being considered  for promotion: Tt is declarcd that respondents T
and -2 aré bound to accept. the w1thda:awal of . rchnquzshment as prayed for:
Xy er @nnd the claim of the penutmes 10 pm\r}slonal pmmoﬁon it shall
be considered ............in accordance w:th law. In view. of my finding that the.
pettitioner Has m:nt relinguished his claim for regular promonon, the pemhoncr 8
claim for regular promotion shall be- considered: in ‘accordance with law.... <. The .
executive order dated 7-12-1991 [G.O. (P) No. 39/91/P&ARD da:ed 7-12 ]991] 3
- regarding rehnqn}shment should be.understoed and unplemeuted m thc hght of*
the miﬁrpretahon gwen to Rule 38 Iwrem above”, .-



3. In view of the above rulings, Govcmmcm order that cases of

s rs,lmqulshmcnt of promotions be dealt with and d1sposcd of in conformity with |

the dicta laid down as in the foregoing paras and as summarised below: -

(D The right to relinquish promotion includes the right to withdraw it

also.

(i-ﬂ A relinquishment is made of somcthing which is offered or

something which is in the process of being offered. Whea a provisional

promotion is offered and relinquished, what is . rc]mqmvhed is only the ;

provisional promotion offered, and it should not be interpreted to mean lhat all

future regular promotions have been 1"i:qusne:d for all time to come.

(i) The acceptance of a rclinquishmcm by the appointing authority is

¢oncerned only with the fact whether the relinquishment will affect public

interest or not. The finding of the authority that his relinquishment is not
against public interest will not stand in the way of the empioycc excmsmg ihs
right to withdraw the relinquishment.

(v} The loss of scniority contemplated by the Explanation to Rule 38
is applicable only to regular promotions and not to provisional promotions, as a

provisional promotee does not anyway get seniority in the promoted cadre.

-

(v) The loss of seniority contemplated being only in the promoted

* post and not in the feeder category, the person's seniority in the feeder

category-is not lost on relinguishment of promotion, but in the promoted post,
even if the senior who relinquished promotion is subsequently given promotion,

he cannot get seniority over those juniors who were promoted earlier.

By order of the Governor,

DR, M. -VBavaNin,
* Additional Chief Secretary.
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